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WIliam F. caton, Acting Secretary FEDEAAL COMM "
Federal Communi cations Conmmi ssion ' MUNICATIONS COMMISSION
Washi ngton, D.C. 20554 (FFICE OF THE SECRETARY

shall be either "published in" oOr

"“readily ascertainable from" the published
schedul e.

AT&T v. McI, No. 93-1147, slip op. at 3 (D.D.C. July 7, 1993)
éenpham S added). For the Comm ssion's convenience, a copy of that
ecision is attached.

Bel | Atlantic continues to urge the Commission to
elimnate the discrimnation anong conpetitors by abolishing the
di stinction between donminant and non-dom nant carriers. Instead,
it should apply streamined tariffing rules to all carriers in
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conpetitive geographical and product markets. That streanining,
however, may not waive the statutory obligation to file specific,
easi |l y-ascertainable rates for all services and not to all ow secret
arrangenents that are inconsistent with those filed rates.

Please include this letter and attachment in the file of
CC Docket No. 93-36. Thank you for your cooperation.

Sincerely,

Lawrence W Katz

cc: Kathleen B. Levitz
Gregory J. Vogt
Janes D. Schlichting
Donna Lampert
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CLERK, U.S. DISTRICT COURY

DISTRICT OF COLUMBIA
AMERI CAN TELEPHONE AND

TELEGRAPH COMPANY,

)

)

)

Plaintiff, ;

V. ) Cvil Action No. 93-1147 SSH

)

MCI  TELECOVMUNI CATI ONS )
CORPORATI ON, ;
Def endant . )

ORDER

Before the Court are plaintiff's application for a prelimnary
injunction and defendant's notion to dismss or, alternatively, for
a stay.' Upon careful consideration of the arguments of counsel
at the hearing on June 30, 1993, and the entire record, the Court
grants plaintiff's application and denies defendant's notion to
di sm ss.

On May 4, 1993, the Federal Communications Conmm ssion (the
nrFce") ordered defendant, "to the extent it has not already done
so, to file tariffs including the infornation required by section
203 for all of its interstate common carrier services," AL&T V.
MJ Telecommunications Corn., File No. E-89-297, FCC No. 93-222
(May 4, 1993) ("Fcc Order of May 4, 1993") (footnote onitted).

Section 203 of the Communications Act requires every
communi cations comon carrier to file tariffs with the FCC. 47

U.S.C. § 203 (1988). Section 203(a) establishes a mandatory filing

I Defendant's nmotion, Which is ripe for resolution, presents

substantially the same argunents as the arguments advanced in

def endant' s opPosition to_PIaintiff's application for a prelininary
i njuncti on. herefore, it does not warrant separate discussion.



obligation: “Every common carrier . . . shall . . . file with the
Commi ssion and . . . keep open for public inspection schedul es
showing all charges for itself . . . and showing the
classifications, practi ces, and regulations affecting such
charges. " 47 U.S.C. § 203(a). Section 203(c) prohibits the
provi sion of service at any charge other than that specified in the
tariff. 47 U.S.C. § 203(c). Thus, this statute requires "that
every comuni cations conmon carrier file its rates with the Fcc.”
AT&T v. FCC 978 F.2d 727, 729 (D.C. Gr. 1992), cert. denied, 1993
US LEXIS 4392 (June 21, 1993). Moreover, the rates nust be

"published in," or “"readily ascertainable from," the filed

schedul es. See Reqular Conmmpn Carrier Conference v. United States,
793 F.2d 376, 380 (D.C. Cir. 1986) (interpreting simlar rate-
filing provisions of the Interstate Conmerce Act, 47 U S.C §§
10,761-10,762). It is undisputed that defendant charges certain
custonmers rates that are not specified in, or ascertainable from

its published schedul es.
. Section 401(b) of the Conmunications Act provides:

If any person fails or neglects to obey any order of the
Commi ssion other than for the payment of noney, while the
sane is in effect, the Conm ssion or any party injured
thereby . . . may apply to the appropriate district court
of the United States for the enforcement of such order
If, after hearing, the court determ nes that the order
was regularly made and duly served, and that the person
is I n disobedi ence of the sanme, the court shall enforce
obedi ence to such order by a wit of injunction or other
proper process, mandatory or otherw se, to restrain such
person or the officers, agents, or representatives of
such order, or to enjoin upon it or them obedience to the
sane.

47 U.S.C. § 401(h).

To obtain prelimnary relief under this section, plaintiff



nust show "that (1) [there] is an FCC 'order’ within the nmeaning of
the Act, (2) the order was regularly nade and duly served upon the
defendant, (3) the defendant is in disobedience of the order, and

(4) the party seeking the injunction has been injured by the

defendant's di sobedi ence." Sauth Cent. Bell Tel Co v louisiana

Pub. Serv. comm’n, 744 r.2d4 1107, 1114-15 (5th Cr. 1984), vacated
on other arounds, 476 U.S. 1166 (1988); See also Southwestern Bell
[el . Co, v. Arkansas Pub, Serv. comm’n, 738 F.2d 901 (8th Gr.

1984), vacated on other grounds, 476 U S. 1167 (1986). The Court

finds that plaintiff has shown each of these factors.*
Accordingly, it hereby is

ORDERED, that plaintiff's application for a prelimnary
injunction is granted. It hereby further is

ORDERED, that defendant shall file pronptly with the FCC
tariffs setting forth all rates levied for its interstate conmon
carrier services: all rates charged shall be either "published in"
or "readily ascertainable from" the published schedule. [t hereby
further is

ORDERED, that defendant's notion to dismss is denied.

2 Def endant contends that it is not in violation of the FCC's
Order of May 4, 1993, because that O-der did not explicitly require
it to file any tariff in addition to the anended tariff filed on
January 28, 1993. Def endant asserts that the gravanen of
plaintiff's conplaint is an attack on the validity of the January
28, 1993, filing; the FCC, however, specifically declined to decide
whether that tariff violated section 203. See FCC Order of My 4,

1993, at n.7. It is clear that this Court does not have
jurisdiction to decide the validity of the January 28, 1993,
tariff. See 47 u.s.c. § 204. Plaintiff is not, however,

contesting the validity of the January 28, 1993 tariff. Rather,
plaintiff contends that defendant's failure subsequently to file
all of its charged rates in response to the FCC s Order of My 4,

1993, violates the clear nandate that defendant conply with section
203 of the Communications Act.



SO c»DpERED.

=27 = D

- Stanley S. Harris
United States District Judge

Date: S 7 1993



